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was an over=worked mother of seven, a school teacher, a talentad
artist, a college art professor, and a devout Methodist,

4, We moved from Cedar Springs to Rural Retreat when I was
three and in 1935, to Bridgewater, where I went to high school.
I won letters in baseball and basketball, was president of my
senior class of about 30, met my future wife (daughter of my hig-
school principal), and became vaguely aware that problems were
devalaoping in Europe.

5. In early l94l; after two vears at Bridgewater College, T
went to Washingtwon, D.C., tc seek my fortune and continue mv
ecucation. As a country boy who had never used a ¢ial telephone
or ridden on public transportation (I hitch-niked to Washington
with 53,00 in my pocket), I suddenly was tnrust into the
metropeclitan scene,

Having worked parc=time at J.C. Penney’'s and the Gay

N
.

Clothing Co. while in school and being familiar with the Sears
Catalogue, a fixture in our house, it was perfactly natural that

the first--and only--place I applied fcor work was the Sears stor:

cn Bladensburg Reoad. After a short stint selling hardware, I wa
moved to the more prestigious and demanding job <f handling

cemplaings in the Customer Service Department == at no increase
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per week starting salary.l I also enrolled part-time

Washington University.

I was the third child in a family of seven-~thrse bovys,

then twin 2ovs. My oldest brother, Hale, already hac

served Ior several years in the Axmy Air Force (he was captured
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Field in Manila and spent three and one-half years In a

Japanese prison camp, s$O my next brother, Bruce, age 20, and I ac
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My post-World war II Sears assignments follow:

Division Manager 0/4l (Men's Work Clothing), later
added D/33 (Men's Furnishings) at Bladensburg Road
Store, Washington, D.C.

Leave of absence for duty with Marine Corps irn Korsa,

My first checklist assignment. The job's title, "floor
manager, " probably was invented Dv store manager Arthur
Jacobs. I acted as liaison bDetween division managers,
the store manager, and his staff.

Personnel Manager, Wisconsin Avenue Store, Washington,
D.C.

Operating Superintendent Trainee, North Avenue Store,
B3altimore, Maryland; then Operating Superintendent of
the Mondowmin Score in Baltimc'a This was the IZirsc
of several physical relocations during my Sears caraer.

Relocated ta Trentan, New Jersev, sitiore as Cperating
uperintendent.

th

Transferred to Eastern Territory Headguarters in
®niladelpnia as Assistant Operating Manager, later
pecame Assistant Territoriel Personnel Direck
recorting to Charles F. Bacon.

Store Manager, Perth Amtoy, New Jersey (-2 store}.
Store Manager, Hagerstown, Maryland (3-1 scteore),

Store Manager, South Hills Village, Pittsburgh,
Pennsylvania (A-store).

[ L]

L]

ual Opp crtunity Director, Headguarters, Chicago,
lino _




- & -
19 ioined the effort. 3Sruce became a supmarine cfiicer making
~uns Setween Australia, the Philippines, and Japan. His
submarine was lving on the bcttom of Tokyo Bay when the Jaranese
surrencer came.

8. I enlisted in thne Navy's V=5 program £or training
pilots, I was called up in late 1942, After training at saveral
differsnt bases, I was commissioned as a second lieutenant in the
Marine Corps in August 1942 at Pensacola, rlorida.

3. Immediately, after graduation frcem £light training, I

9}
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mv high schocl sweetheart, Dorothy. We packed and imme-

ly took the :train west to my first duty station. During the
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next ten months we lived out of suitcases as the Marine C
shifted me from San Diego to Santa Ana to Santa Barbara to Mojave
while I gualified in various airplanes and practiced dive
bemping, torpedo runs, and fighter tactics, My wife, then seven-
months pregnant, returned to her mother's heme in 3ridgewater
while I shipped cut on a Liberty ship that had been converted
ints the carrier, Saidor. |

10, I was honorably discharged in 1946, T nad enjovec

th

Ziving and had gqualified for my ccmmercial and Ilight instiructor
ratings in the service, so I decided to trv -0 make a living in
aviation. My wife and I, ncw with cne son, moved to Columbus,
Ohio. I worked as a flight instructor and, under the educational
benefits program of the CGI Bill of Rights, was a part-time
student at Ohio State University. After one semester, I aczepted

an offaer from Zrcoupe Cerporation, 2 small airplane manufacturer

in Riverdale, Marviand. The small plane business did not

41
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: but becayse I had not immediately returned to Sears

"w)
"
0
"

sce
after the war, I believed that I had surrendered my right to my
pre-war jeb. Sears, however, had a form of affirmacive action
even then. It favored hiring veterans even 1f they had not
worked there pricr to the war. In 1947, after some discussion
wizth my former store manager, Arthur Jacobs, I rejoined Sears.
11, As with many Sears people, my career thears began 2as
much by acclident as by design. I was originally at:racted to

Sears because of my previous part-time retail experience and

'Q

seca2use my father had had a good axperience in returning a

()

ive pen to Sears and had had a2 bad experience at Wards. We

rt

defec
nac relied con the Sears catalogue rather than Wards when I was
grewing up. At Sears, I had guickly learned that its customs,
habi=s, and routine practices were attuned to the interssts of
its employees and customers. These included merchandise
guarantees and profit sharing, preoemotion frem within and an open-

1

docr to those with respensibility,” decentralizaticen and training

oy doing, and the custom of striving not merely £o meet but to

1. See, e2,c., Get:iing Acguainted with Sears at 4 {(1%872):
OPPORTUNITY TO EXPRESS YOURSELR

Your personnel manager or department
manager will help you in everv way possi-
ble. Any matters you wish to discuss will be
considered confidential and will =e handlied
impartially. Periodically, you will be
called for an employe review. This will ¢give
vou an opgortunity to present any questions,
ccmments, Or criticisms you may nave. At the
same time, vou will also have a chance to
£ind out abcut vour progress cn the job.

Accgrd, Gerting Acguainted with Sears at 7 (1879},

22




excesd legal requirements (g.¢., affirmative action for veterans
ané exceeding minimum wage rates). Sears' routine practice was
summed up in the phrase "living right with ocur people,” so I
decided that this was the place I wanted a career,

Ixperience as a Store Manager

12, In mv early Sears davs, beccming 2 store manager had
been my dream, as it was of most trainees. In 1861 T was
appoint2d manager of an old, feour-level, pcor preofit fagility in

=n Ambov, New Jersev. Within :two vears I was able <o show
scme sales and profit improvement. To raise the level of
amplovee morale, I, like cther Sears st=ore managers, stressed th:
expansion program underway in the Castern Territory and the
coportunities this presented for curren: employees. Like other

Sears store managers, I stressed the preomotion from within pelicr

néd encouraged employees to obrain addisional training. I

[

5]

egularly emphasized that those who desired a change in jobs or

rromotional opgortunities sheould talk with me. In annual

tn

periosrmance review meetings with indivicdual émployees, my stai
end I followed Sears' routine practice of encouraging the
discussicn of career opportunities. Some employees did not :taks
advantage of the cpen docr pelicvy. Scme did. Sewverzl division
manager arpolntments ocdcurred azfter emplovees asked 2o be

included in Division Manager Training Classes. Almost without

exception, promotions and transfers between selling divisicons

(48

involved employees wno had taken advantage of Sears' cpen

—~~
fakeia

olicy to express their desire Zor such a change. Desplite this,

W

no female employee ever inguired abecut a transfer or promotion
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into commissicn sales or indicated any interest in those
pesitions.

13, After about two yeaers in Perth Amboy, I was promoted :to
manage & 3-1 store in Hagerstown, Maryland. We noved and, in
dagerstown, my experience was very similar to that of Per:th
Amcey. Sales went up appreciably. I conducted the same kinds of
me=tings and encouraged emplovees £ talk with me to explors
pecssizle job changes. In Hegerstown, however, I had several
women who ware selling on commissicn sc there was ne absence of
female role mcdels. Again, not one non-commission femals
salesperson suggested that she weuld like to be considered for 2
cemmission seales position.

14. In the spring of 1965, I was transferred to Pistsburgh,
Pennsvlivania, to cpen Sears' new Scuth Hills Village A store.

135, There is a vast difference in the number of job oppof-
tunities that are created by the openihg 0f a new store when
 comparaed with those cccurring at an established facility., In
Pittsburgh, as a result ¢f "mass interviewing," my stafi and I
talked to approximately 9000 pecple in order to £ill aboun 600
full- znd part-time pesitions. OQf these, abcout 50 werse
commission sales jobs.

I read and heard the conclusions trhatc Dr. Bernard

,-,
(o))
.

low. This was ironic because, at

Fh

Siskin drew based on aoplicant

n
13
1]
3]

an earlier time in cthis case, s told the Zgual Zmplovment

Opportunity Commissisn (EEQC) that the reascn that the percentage

(r
P

k emplovees in Catalcogue Merchandise Distributicn Centers

2 =
o 2uL2

[§]

(CMDC's) was much higher than i< was in Sears' suburban stores

%4
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was thne racial makeup of their respective neighborhoods, wnich
rasulted in a much higher groportion of black applicants to
CMDC's than to suburban stores. Top EEQC oifificial Davié A. Copus
rejected applicant f£low as an answer. Instead, he told us to Du:
whitss from the Nor:th Store to the Chicago CMDC., He also
suggested that we bus blacks to Sears' suburban stores.

.

17. Additionally, based upon my entire Sears experience I

Lal™
-

found Dr. Siskin's reliance on application forms surprising.

applicaticn form is relatively unimportant in the total niring

process. In reality, the form is scarcely more than an admissice
ticket into the hiring process. Its primary use is to provide
the interviewer a basis for questioning the candidate, Its
secondary use is to provide basic informztion such as name,
address, and telephone number. Sears does not select employees
at random from stacks of application forms. It interviews
orescective employees—--one, two, three, or more times,

18, Dr. Siskin testified that he knew littlé apout Seers'
ccmmission and non-commission sales jobs, little about Sears as :z
company, little abcut retailing and little apout Sears' afiirma-

tive aCtion program. He relied on the false assumprtion that

women and men were egually interested in, availazle, and

[ 18

ar frcm reality

h

gualified for jobs in commission sales. How

that assumption is had been broucht home to me in 1965 in

Pittsburgh's South Eilils & Store, The National Sales Manager ci
Department 22 (stoves) had askxed me if I would be interested in

affing that department with women ccmmission salespeople, and !

o
th

r

S

had enthusiastically agreed. The problem was that very fow

43
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2male applicants were interested, qualiified, or available Zfor
~ne jobs. We placed three women in the division, but a
comdination of their particular inadequacies and the.fai-u:e of
our big ticket sales to dewvelop as planned docomed that to
£ailure. Within a few months two had guit. The third asked to
pe transierred tc Housewares., We still had commissicn saleswomen
selling shoes and custom draperies so there was no shortage of
rele models at the South Hills A score, Again, I stressed

cromotion from within, the open door colics, and ocportunities

£or training and advancement. Again, not one woman came :I0 mez,
my Dig ticket merchandise manager, or my personn2l manager to
indicate any interest in any c¢cmmission sales position other than
custom draperies. See also Sears Exhikit 39. 2Alchough women's
attitudes have chanced since 1963, Dr. Siskin's assumption
remains untrue in 1985 = let alone in 1973 :through 1980.

19, To explain how commission selling at Sears differs from
non=commission selling, Charles F. Bacon and I, working with

Sears personnel and counsel have produced Ceommission Sellineg at

Sears, which 1s Appendix A to this testimony. My experience wich

n
b

2rs as a store manager and in perscnnel verifies the accuracy

Q
[

Appendix A.

L»
th
h

irmariva Act-ion

]

9]
O
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when managing the Hagerstown, Marvland, store,

-

rights

[

I had become acutely aware of tie developling civi
movement and the unrest among black citizens., A particular svent

ference between words and actions, and I

3]
-y
th

epitomized for me the di

=)

m
[}

kept this cdifference in mind during my aifirmative action WO K o an
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Sears. Soon after the September 15, 1963 Birmingham Church
tcembing in which four little Qirls were killed, our Methecdist
minister spoke cf it at our church service. He told the
congrecation that there would be a2 march that afterncon which
would conclude with a service at the black church in tfown. My
wife and I joined those marching. I recall some strange locks

- - - -

from our white neighbors as we walked by. = e <

1y S— e - T e v ey o - . _

21, I hac (and have) strong moral and philoscphical con-
cerns for the egual rights of all citizens to have a chance at
the American dream. but, in part, my affirmative actiion motiva-

tion was {(and is) pragmatic. I believe tha:t intelligently

applied affirmative action is good business. I also believe tha:

‘0

we, as a socliety, sow the seeds cof cur destructicn if we fail to
agsist those who have been wrongfully excluded from the coportun-

ities presented by our econcomic and political systems. So, in

ir

Pittsburgh, when our church became involved in efforts Lo
leviate the plight of poor blacks living in that city's "HIL1"
seczion, my family and I invelved ourselves. [ was appointed tco
lead a "Bridge Builders"” campaign between the whitfe and black
cemmunities. Although I did not then know it, my minister had
written a letter acknowledging my efforts to Sears' Chicago
Headguarters. This may have influenced my appointment in ezarly
1968 tc the newly created position of Egual Opportunity Diresctor
focr rhe corporation in Chicago.

22, I reported dirsctly to the Vice President, Perscnnel

and Employee Relations. He instructed me, "Here's your new jcb,

- 47
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here's an office, we'll get you a secretary, you'll have to wri:c

13

vour own job description."” I devoted the first few days to

reading as much as I could abeout Title VII ancd civil rights

[
s |

eneral, Then I went to the Vice President and said, "I've

)
i
"

decided it woulé be helpful in this job if one were a sccio-

logist, an anchropologist, a historian, a legal scholar, and an

0

ducater; because I am none of these, I plan to disappear for 2
while sc I can attend sOme seminars and meetings being hzld by

various ¢groups, including the United States Departiment of Labor

L4

(2CL) in crder to learn wnat we shculd be doing." Afrer at:iend-

ing 2 few such sessions at which executives and government

officials recdefined the problem and engaged in collective hand-
wringing, I repcorted to Sears, "These people don't know any more
than we do; there are no answers out there; we're going to have

to develop our own program f£from scratch."” The Vice President,

-

Personnel and Employee Relations, said, "I guess vou've jusc

éefined your job."
23. 1Initially my job appeared to be unprecedented but thers
was 2 historical basis for its work.
a., After World War II, Sears had the fcllowing poliicy:

Wnen men begin to return from serwvice and
whehR general unemplovment agalsa beccmes a
problem, pressures are likely to develcp to
bring about a substantial reduction in the
ratio of female employment. here is no
guesticn but what women may have to be
released tc make way for returning solidiers,
Sut such releases should be based cn the
Serviceman's reinstatement anc not on the
£act that the present incumbentis are women.
Exaczly the same practice should be Iollowed
for beth men and women, with no ciscrimina-
tion because of sex.

- 48
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The only basis for hiring or firing or for
assignment to particular jobs should be
ability and performance. The serviceman
question aside, jobs should be given to
people solely cn the basis of their capacity
without regard to sex. Sears has need for
large numbers cof women, nct only £or rank and
file positions but for certain staff
assignments as well, Highlv gualified women
simply will not be interested in Sears if any
sex discrimination is practiced.

L1

Offer of Proof of James C. Worthy at 4-3.

b. As early as 1832, Sears' personnel manual contained
this language:

Some states have passed laws which prohibit
inguiry into the race, color, cr=zeé or
national origin of the applicant. Anv of the
instructions given in the employment section
which are contrary to the provisions of any
state or local law are to be disregarded. In
states which have passed such laws eliminate
any mention of race, creed, color or national
origin on leccal forms which the applicant
must £ill cut. Interviewers must also be
careful in guestioning an applicant to avoid
making any statements which can give him the
impression that Sears is discriminating
against him because of his race, creed, color
or national origin.

Sears Exhibit 20 (S=ars, Roebuck and Co., Personnel Manual,

-

§ 1059 (i952)).

c. In 1955, nine years Dbefore the Civil Rights act of

Fh

1964 was passed, Sears conducted its first naticnal survey o
blacks in its workforce. To increase ancd upgrade black employv~-

ment, the company established recruiting programs throuch the

9]

-
Nz

(s
[

Congress of Racial Eguality, the Urban League, the Na:
Association for the Advancement of Coclored People, and local
community organizations, By 1962, the survey of minority

emplcyment had beccme an annual procedure. As a result of these

49
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orts, minority employment nearly doubled Detween 1962 and

O
hy
rh

[
o
[#)}

4,
d. In Bugust 1963, the first woman o serve on Sears'

Board of Directors was selected. {Now of the 17 membars, three

e. In 1964 Title VII of the Civil Rights Act was
nassed and on July 2, 1965, it became e2ffective., Sears added tr=s
Scllowing provision to its July 1963 personnel manual:

It is the responsibility of the Store Manager
and Personnel Department to £ill each vacancy
with the best ‘gqualified individual who will
be the most productive on the job, without
rzgard for race, color, religicn, sex or
national origin.

In carrying out this responsibility, the
Company policy of promotion from within is to
be followed whenever possible, without regard
for raca, color, religion, sex or national
origin.

Sears Sxnhibis 20 (Sears, Roebuck and Co., Personnel Manual,

D

§ 1001 (July 1963)). Sears also added this prcvision:
It is the Company's policy to emplov the best
qualified applicant for any job opening,
regardless of race, color, religion, sex or
national origin. The Store Manager should
review all forms applicants are asked to
completa to make certalin they centain no
reference to race, color, religion, sex or
national origin. Interviewers must also be
caraful in cuestioning an zappliczant to eaveild
making any statements which could give the
impression that we are attempting %2 inguire
into his race, color, religion, sex or na-
tional origin.

Sears Exnibit 20 (Sears, Roebuck and Cc., Perscnnel Manual,
§ 105)1 (July 1963)).
£. Posters explaining egual cprortunity emplovment zn:Z

summaries of the new law were distributed to all units; personns.

30
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advertising included the phrase "AN EQUAL OPPORTUNITY EMPLOYER;"
and equal emplovment oppoortunity was emphasized by Sears ac
numercus management conferences.

24, In the fall of 1968, Sears developed and distributed

iw

guestionnaire =0 assist in the develocpment of its affirmative
acticn program. Sears Exhibit 94 (Sears, Roebuck and Co.,

Questionnaire for the Develcpment of Affirmative Action (Nav.

p-+

%¢8))., It requested informaticn about minoritiss and women em=
cioved at Sears, including their promotions and training. It
reguirad units to idencify local minoricvy and human rslations
organizacions and to sctate which of them had been asked to assis:
Sears in securing minority employvees. It asked fcr a list of
local media directed toward members of minority groups and wnich
of these were available for the advertisement of job openings.
One cf :he fouf cages of che guestionnaire was devoted specifi-
cally Lo women.

25, The guesstionnaires were returned to territorial offices
in late 19€68. After that territorial executives visited 3Sears
units to help their managers develep indivicdual affirmative
action programs. It was the cduty of the territorial offices tc

idual uni

.
e
(T

i

<
'™

help in s to translate policy intec gprocedures in

crder t

O

achlesve the goals established by Headguarters. But

Saars was Zecentralized, so each Sears store had its own writsen

th

particular unit. I spent a great deal ©

L ¢
y
[
2
rr
[17]
—
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O
3]
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o
r
O
ir
a3
v
r

my time in 1969 visiting facilities in all territories to ascer-
tz2in how the program was progressing and to provide taem

ans

-+

assistance. Seeking their help, I presented Sears' 1369 p

v 51
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and its employment statistics to the Chairman of the Equal
Employment Opportunity Commission (EEOC) and his staff in a
special meeting.

26. Sears was the first major retailer to institute an af-
firmative action plan. Thereafter, Sears shared its affirmative
action plans with its competitors. Montgomery Ward adopted an
affirmative action plan in 1971, J.C. Penney's plan began in
1972, Their plans were, in large measure, based upon Sears'
plan. For years, Sears had assumed a leadership role in the

industry. That had become a custom and routine practice. Others

]
in the industry led Sears to believe that it had again provided ~?J
£
leadershipe ZTFTHRETRel oy tre il SRR, m"h‘if;/
VAN Y -
— { A
<§ ,--.;/O

e ———e—
/,,—""—"———I want to express our deep appreciation to '

you for once again going far beyond the call

of duty in giving us a hand in areas of com-

mon civic concern. Your most informative and

clear presentation of what Sears has been

doing in the equal opportunity area over the :
last five years . . . was especially helpful i
to all of us. « . « I would like to add that :
every one of us was particularly impressed at
what you, Mr. Wood and all of the Sears top
officers committed the company to do at your
May meeting in terms of checklist ledger
personnel, as well as the manner in which
that program was launched.

_.-——-““'—_“

Sears Exhibit 113 (Letter from Peter T, Jones, Vice President,

Legal and Government Affairs, MARCOR, to Ray J. Graham (Aug. 13, ;

\ 1973)), /

-~
27. Sometimes the rest of the industry did not follow

Sears' lead. For example, I recommended that Sears declare
itself a govermment contractor, subject to the equal opportunity

requirements of Executive Order No. 11,246, 3 C.F.R, 336

a2
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(1965), I believed that would assist us with our program and
that the retail industry should lead American business in this
important area. 1In 1968, Sears voluntarily did this. During the
ensuing decade, no other national retail merchant followed Sears’
lead.

28. By declaring itself toc be a government contractor,
Sears had submitted itself to the stringent affirmative action
and recordkeeping reguirements of the Office of Federal Contract
Compliance Programs (QFCCP)., Other government agencies had been
assigned by OFCCP to review the employment practices of
government contractors in various industries. To review the
retail industry, OFCCP selected the General Services
Administration (GSA). Thereafter, Sears underwent approximately
2000 compliance reviews., Although this was burdensome, Sears
cooperated, as was repeatedly noted by GSA officials,

29. GSA organized workshops to help companies develop
atfirmative action plans. Sometimes it asked Sears to take a
leadership role. On occasion, GSA even requested that Sears
assist it in the training of the government's equal opportunity
personnel,

30, Sears' work with GSA and OFCCP, the requirement of com-
plicated information-keeping for compliance reviews, and Sears'
increasing sophistication in affirmative action led Sears, in
April 1970, to break from its custom, habit, and routine practice
of decentralized personnel management and to institute, instead,

a centralized, company-wide, step-by-step affirmative action

33
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program. Sears Exhibit 23. Sears, Roebuck and Co., Affirmative
Action Manual'(Apr. 1970).

31, The 1970 Affirmative Action Manual stated that "employ-
ment of minorities, training of minorities and women, movement of
minorities and women into supervisory and executive positions is
a legal regquirement, and it is a moral obligation assumed by your
company." Sears Exhibit 23 at 1. Each unit manager was required
to document recruitment efforts; chart the race of applicants,
new hires, and terminaiions; chart the race and sex of employees
receiving promotions into checklist and timecard positions,
including commission sales; detail training programs; and report
that unit's community activitieé. Id. The 1970 manual also
required that two statistical reports be filed each year, the
EEO-1 report which was regquired to be filed with the EEOC
annually, and an additional mid-year report to be used by Sears
in the monitoring of its affirmative action efforts. Id. at 1l3.

32, In 1970, women and minorities were treated differently
for purposes of affirmative action. Well prior to the outbreak
of World War II, there had been large numbers of women in the
Sears workforce. The percentage of.women in the civilian labor
force varied somewhat, but the percentage differences among
Sears' groups and zones were not wide so Sears established a
single nationwide long-range gocal for women and, because minority
presence varied greatly between hiring locations, required the
development of minority goals on a local basis. Goals for
minorities were specifically described in the 1970 manual. Ig.

Information regarding applicants and new hires was recorded, and

<1/
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promotion records were kept by race and sex. Additionally, a
special section in the 1970 manual, "Women in Supervision,"
required that the names of all checklist and timecard female
supervisors be recorded. 1Ig.

33. The long-range goal for women was set at 38 percent.
That was based on the Bureau of Labor Statistics' estimate of
female participation in the civilian labor force. Because Sears
hired a higher percentage of women, that figure, used in presen-
tations across the country, was not spelled out in the 1970
manuyal. It was used, however, by individual facilities in 1970,

34, EEOC witness Carol A. Watkins testified that even as
late as 1968, "the government was not yet interested in the .
problems of the emplovment of women." Transcript of Proceedings
at 1237 {(Sept. 21, 1984). But Sears had undertaken affirmative
action for women evenh prior to the growth of the women's
movement.

a. By the early 1970s, the priorities of govermment
enforcement agencies, including the EEOC, had begun to change.
Racial discrimination had been the original focus of Title VII,
and the ban on sex discrimination had been added to prevent its
enactment. Sears Exhibit 101, 110 Cong. Rec. H 2577-78 (daily
ed. Feb. B8, 1964) (Statements of Cong. Smith and Celler). Even
the Women's Bureau of the Department of Labor had opposed the

inclusion of sex in Title VII. Sears Exhibit 101 at H 2577

(Statement of Cong. Celler). ®METIETSvelebengy—iire=frirat.c

r

r
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b. The government's regulation of contractors under

Executive Order No. 11,246 originally prohibited discrimination
not on the basis of sex but upon the basis of "race, creed,
color, or national origin." Exec. Order No. 11,246, 3 C.F.R., 339
(1965)., In 1967 the Executive Order was amended to extend its
protection to women; Exec, Order No. 11,375, 3 C.F.R. 684, 1966-
70 Compilation (1971). Guidelines continued to emphasize race
discrimination requiring affirmative action for minorities but
not for women until 1970. See Public Contracts and Property
Management, 33 Fed, Reg. 7804 (May 28, 1968), codified in 41
C.F,R. Ch, 60 and Public Contracts and Property Management, Part
60-20, Sex Discrimination Guidelines, 35 Fed. Reg. 8888 (June 9,
1970), codified in 41 C.F.R. 60-20., That year the House of
Representatives passed the Equal Rights Amendment, and "Strike
for Equality Day" was inaugurated on August 26, 1970, by the
National Organization for Women (NOW). Thereafter, as a direct
result of the feminist movement, Americans generally became more
aware of the issue of sex discrimination.

c. In 1972, the 92d Congress (1971-73) passed the
Equal Rights Amendment, and enacted Title IX of the Education
Amendments of 1972, which addressed issues of sex discrimination
that included the govermment's channeling of women into
stereotypical types of education. See Education Amendments of

1972, 20 U,s.C. § 168l (1972). MS. magazine was founded the same
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Exnibit 107 (MS., Aug. 1982 (1lO0th Anniversary

‘ot
m
1]
2
&
4]
"
(1]

Issue) ).

d. "Consciousness raising," which recognized the
importance 0f changing women's own attitudes about themselves and
=neir roles in soclety, became an integral part of the feminist
movement,

All over the countiry, women have caught the
Dug, understood very clsarly what is wrong
with their lives, and begun to a2sk the hard
guestions:

"Hdow do I stop plaving the same old role
every day?"

"How do I change my husband? my boss? ny
tamily? my £friends? the limitations that
surrcund me?"

And hardest of all, "How do I ¢change mv-
seli?"

Sears Exhibit 108 at 18 (A Guide to Consciousness Raising, MS.

(July 1972) (emphasis added)).

e. [ witnessed these changes and their =2ffect, includé-
ing how language changed. 1In the 1960s, for example, emplovees
had been called battery men, draftspen, repairpen, watchmen,
stockmen, and floormen, reflecting the overwhelming male interess:

and participation in these jobs. In those days, mos:t employees

ware referred to as "he." Even Title VII of the Civil Rights Ace
of 1354, 42 U.S.C. § 200C{s) used only male prcnouns.® Is zhe

M In 1970, EEOC Chzirman William H¥. Brcwn told a
uong:ess;onal cemmittee, "[I]Z a person is going to be a
secratary, if you need a secretary you want to knew 1f ghe can
tvpe. She is given & typing test. . . . You would glive her a
test to fi cut if she can take shorthand." Hearings before ths
Senate rs;ropriations Committee for Tiscal Year 1971, S8lst Cong..,
Znd Sess. 388-1050 (127C) (omohasis added). And in 1371, he tcl:s
Cocnoress, "Every individual deserves his dav ‘n cour:t whether or
not an acministrative agency thinks his cause is just or not.”
Hearings en S. 2515, 3. 261:, and H.R. 1746 before the Subccmm.
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1970s, Sears’ manuals routinely used "he" and "she." By 1980,
emplovees were called bactery specialists, drafring specialists,

repair technicians, security guaxds, stock clerks, and floor

35. 8v 1871, Sears had broadened its efforts at affirmativs
action leacdership. In May 1971, for example, Sears helped fund =
cenfersnce which focused on "upgrading women into management
pesitions and moving women into jobs now generally nheld by
men, Thevre I spoke about Sears’ experience. In June, 1971,
Sears convened a twe and one-hali day meeting of the top offi-
cials 0f the major manuiacturers and suppliers of éocds £0
Sears. The meeting's purpose was to explain to companv
representatives the law, Sears' commitméne to it, Sears' prograz,
anc¢ Sears' expectations regarding the affirmative action prograns

£

cf zhose wno seld to Sears, The EZEOC's Chairman, William H,

Brown, two other EEOC Commissioners, the EEOC's General Counsel,
and several of its key staff members attended. About this
meeting the EZOC wrote:

An example of the private forum was a model

portunity conducted with one of the nation's
largest retailers and top corporate cofficials
of fifty of its major suppliers., Witnesses
from the corperaticon subjected themselves to
questions from the Commission to show the
suppliers the kinds of issues they needed to
deal wikth in testing, selection, recrulizment
and upward modility for wemen and minority
group persons.

tn

Sears Exhizit 97 at 38 (EESCC Annual Report (1971}).

on Labor of tne Senate Comm. on Labor and Public Welfiare, 924
Cong., lst Sess. 74 (1971) (colloguy between Chairman Brown anc
Senatcr Harriseon Williams).
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36, Sears Exhibits 97-100 demonstrate the results of Sears!'
customary exercise of leadership. The conference caused many
companieé to expand their equal opportunity programs. For
sxample, one wrote, "[(W]e are immediately starting to supplement
and update our own programs and will follow closely your
guidelines," Sears Exhibit 98 (Letter from C, Stuart Robertson,
President, Rcbertson Factories, Inc.,, to Ray J. Graham (June 23,
1971)). The Converse Rubber Company wrote that the conference
helped it "in its effors to stamp out non—job related criteria
for employment and promotion all in the spirit of applicable
statutes."” Sears Exhibit 99 (Letter frcm Stephen A. Stone,
President, Converse Rubber Company, to Arthu; M. Wood (July 15,
1871))., Four months after that conference Sears ascertained that
its message to its suppliers had been clearly understood and had
resulted in changes in Sears suppliers' employment practices.
Sears Exhibit 100 (Memorandum from J.F. Golen to Ray J. Graham
(Cet. 18, 1971)).

37, In 1871, Sears also added full*time-executives, whose
special responsibility was affirmative action for women, to egqual
opportunity staffs in headquarters and the territorial offices.

38, 1In 1972, Sears further centralized its affirmacive
action program and, again, revised its 1970 Affirmative Action
Flan. Sears Exhibit 23 (Sears, Roebuck and Co., aAffirmative
Action Manual (1972)).

39, Between 1970 and 1972, the number of female college
graduates recruited intec Sears' Management Training Program

deocubled.
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40, Although realistic short term goals were impossible ::
establish with accuracy, OFCCF's continually changing
requirements for government contractors required them. So Sears'
1972 manual required that they be established in conjunction wiz:
long-range goals., These were designed to, "with good faith
effort, move [a] unit aggressively toward full participation v
minorities and women at all levels of the workforce." Id. at :.

41, The long-range goal for women of 38 bercent women Iin
all checklist and timecard jobs alsc was spelled out in the 187Z
manual, Id. at Instructions.

42, Emplovers are required by Title VII to report
emplovment statistics to the EECC. For purposes of these "EEC-.
repgorts,” the EEOC had established nine job-reporting categor-
ies: officials and managers, profeSSionals, technicians, sales
workers, office and clerical, craft, cperatives, laborers, anc
service workers. Because Sears found these categories inadegua:s
for affirmative action purposes, Sears' 19272 manual required
Sears' managers to go beyond the law and analyze minorities and
women in more specific job categories, such as checklist offi-
cials and managers, timecard division managers, and commissior
sales., Id. at Instructions.

43. Government guidelines permitted lower long-range go&_s

for hi

4]

her level jobs than for entry level jobs. Thus, the

government acknowledged the limited availablity of women and

in

I

members of minority grcoups gualified to hold these jobs. Sear

however, chose not to dc this. Instead, Sears wvoluntarily
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imposed on itself stringent long-range goals for jobs at all
levels.

44, To assist Sears' managers, Sears' Egual Opportunity
Department established a broad internal program of "awareness
training.* Films and a film library, seminars and women's
forums, and employee publications were used tc "raise the
consciousness” of Sears' managers and employees to help them see
and reject stereotypical thirking. See, e.g., Sears Exhibit 109

{Today Not for Men Only, Sears South, QOct. 1973 at 3; The

Manager is a Ms., Pacific Coaster, April 19723 at 4; Not for Men

Only, Sears Midwest, July-August 1973 at 6; Service Technicians,

Sears South April-March 1973)., See alsc Sears Exhibit 31

(Fracturing a Fairy Tale, Parent Today, Mar. 1974 at 12).

Additionally, in the ordinary course of Sears' business, research
was done regarding Sears' customers -- most of whom are women.
See Sears Exhibit 36 (report entitled Women {(November 1973)),.

The Introduction of Mandatory Goals

45, On February 1, 1973, A, Dean Swift became the President
of Bears. Within days of assuming his duties and before Sears
had any knowledge that it was going to be singled out by the
EEOC, he met with the Vice President, Personnel and Employee
Relations, and me to conduct a lengthy review of Sears' progress
in affirmative action. At my suggestion, Mr. Swift decided to
call for the first time in 23 years a conference of Sears' top
250 executives., The meeting was unprecedented because its
purpose was not to communicate to Sears' top management, its vice

presidents and zone and group managers, Sears' concerns about
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profit and sales. Instead it was to provide them a clear under-
standing of their own personal accountability as line managers
for a single subject -- affirmative action.

46, The meeting took place on May 21, 1973, It was a
landmark occasion. Arthur M. Wood, Sears Chairman of the Board
and Chief Executive Officer, spent four hours speaking and
introducing others who spoke not of sales or profits but of egual
employment opportunity at Sears and Sears' executives' role in
minority economic development.

47. Chairman Wood told this audience of those who mold
opinion within Sears, that Sears could not seriously consider for
promotion any person who performed well in sales and profits, but
who was unable to perform egually well in developing promotable
female and minority employees. He told them that to be promoted
they had to successfully implement Sears' affirmative action
programs.

48, There were several direct outgrowths of the May meet-
ing. Ffirst, Sears established an Affirmative Action Task Fforce
consisting of approximately fifteen people including the Chairman
of the Board and Chief Executive officer, the President, the Vice
President, Personnel and Employee Relations, other officers and
key staff members. They met monthly (later gquarterly) to monitor
atfirmative action progress.

49, Sécond, in October 1973, an "Affirmative Action Ques-
tionnaire" was distributed to timecard employees. Sears Exhibit
22C (Sears, Roebuck and Co., Affirmative Action Questionnaire

(1973)). It asked employees about their career aspirations and
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desires regarding checklist, supervisory, and commission sales
jobs, The "Affirmative Action Questionnaire™ later was renamed
the “Career Aspirations Questionnaire.” Sears Exhibit 22C
{Sears, Roebuck and Co., Career Aspirations Questionnaire). This
changed name reflected the evolving nature of affirmative action
for, by 1977, the process had become an integral part of career
planning at Sears. Id.
50. Third, employment application forms were updated. To

the 1973 form the following statement was added:

Sears is an Equal Opportunity Employer and

fully subscribes to the principles of Equal

Opportunity. Sears has adopted an affirma-

tive action plan to insure that all appli-

cants and employees are considered for hire,

promotion, and job status, without regard to

race, color, religion, national origin, age,

or sex.
Sears Exhibit 22A (Sears, Roebuck and Co., Application for
Employment (rev. ed. Oct, 1973)), The 1974 employment
application form deleted references to marital status and, more
importantly, a space was added to allow a description of training
or experience which had been gained cutside of an employment
setting.' Sears Exhibit 22A (Sears, Roebuck and Co., Application
For Employment (rev. ed. Jan., 1974)), This addition was
especially designed to assist women who had never entered the
civilan labor force or who had left it and were trying to return
to work after an absence. By providing a place to display
different kinds of "work experience” that were not recognized on
standard employee application forms, Sears' interviewers were

provided a basis for inquiries into additional areas of

qualifications and interests.
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51. Fourth, Sears strengthened its affirmative action plan
by expanding its reporting reguirements and providing additional
steps to be taken to disseminate, implement, and monitor equal
employment., Sears Exhibit 23 (Sears, Roebuck and Co.,
Affirmative Action Manual (1974)).

52, Fifth, Sears completed its examination of its checklist
and timecard job titles and substituted gender-neutral names for
titles which suggested that they were usually performed by
members of one sex only; Sears Exhibit 11U (Sears, Roebuck and
Co., Timecard and Checklist Job Titles (rev. Aug. 1974)).

The Mandatory Achievement of Goals Program

$3. Sixth, and most important, Sears developed the
Mandatory Achievement of Goals Program (MAG Plan). Sears Exhibit

24C (Sears, Roebuck and Co., Mandatory Achievement of Goals

Program (MAG), Affirmative Action Manual (rev. ed. 1974)). The
MAG Plan retained the long-range goals established in 1970 and
spelled out in the 1972 and 1973 plans for both timecard and
checklist wémen. In order to meet Sears' long-range goals for
timecard jobs, the MAG Plan instituted an "input ratio" of 50
percent "at the minimum, to £ill one out of every two openings
with minority men or women of whatever races." Id. at l.

54, Most affirmative action programs waste tremendous
effort by requiring the estaplishment of short-range goals.
These programs reqguire managers to guess at how many openings
there may be in the future. Despite that, this was called for by

OFCCP regulations. Under the MAG Plan, the setting of short-term
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goals was simplified to reflect a fixed proportion of openings
that actually occurred, The MAG Plan stated:

[(Tlhe . . . estimates of possible cpenings is
a legal requirement; under Sears MAG Program
the ., . . thing that . . . is important is
actual openings. If you estimate 10 open-
ings, allocating a minimum of 5 toc under-
represented groups, but actually have 20
openings, MAG . . . requires[s] a minimum of
10 appointments of under-represented group
members.

MAG further requires the maintenance of . . .
representation . . . . [Y]ou are required to
replace minorities and women already in . . .
commission sales, on a gne-for-cne basis.
Therefore, MAG requirements . . . take effect
only as turnover occurs among majority
members . . . . Example: you anticipate 20
commission sales openings: . . . 6 ., . . are
mincrities and women, . . . 14 being white
men. MAG requires that the 6 be replaced in
kind and the 1 ocut of 2 (50%) rule apply to
the 14, If . . . not . . . it would be
possible in a high minority or women turnover
situation to apply the 1 ocut of 2 rule and
suffer an actual decrease in the rquired
representation.

MAG Program gcals . . . are minimums: you
are enccouraged to exceed them . ., . .

Id. at 2 (emphasis original).

S5, The only circumstance under which the cne-cf-two rule
was not applied for women was in technical servigce, automotive,
and other craft=-type jobs. Because very few women were inter-
ested or experienced in, or trained or available for these non-
traditional jobs, the rule for hiring women intoc those jobs was
set at one out of three. Id. Goals for men in non=-traditional
jobs, e.g., secretarial and clerical work, were established at
one ocut of three. These goals for men and women in non-tradi-

tional jobs were later changed to one cut of five,
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56, wWhen the MAG Plan was implemented in 1974 by Charles F.
Bacon, Vice President, Personnel and Employee Relations, he
repeated what Chairman Wood had communicated to Sears' executives
at the May 1973 meeting., He wrote to unit managers: "If an
individual fails to carry out his responsibility in this
important area, our actions toward him and the advance admoni-
tions we gave him should be the same as for any other serious

management failure."” Sears Exhibit 111 (Letter from Charles F.

Bacon to Messrs. Davies, Kennedy, Lowe, Prado, and Telling (May
20, 1974) (emphasis added}).

57. In 1974, Sears became the first major corporation to
disclose its EEO=]1 Report data publicly in its annual repert.
Sears Exhibit 93 (Sears, Roebuck and Co., Sears 1973 Annual
Report at 4 (1974)). These numbers revealed substantial progress
from 1966 to 1973 in each of thé nine job categories established
by the EEOC. Id. The MAG Plan was explained. Id. The report
also noted that half of Sears' management trainees hired in 1973
were women or members of minority groups. Id. Sears has
continued to publish this information each year to demonstrate to
Sears' employees, shareholders, and the general public, Sears'
commitment to and progress in equal employment opportunity. Even
now Sears is one of the few American corporations to publish such
information.

58, In 1974, Sears, with the Business and Professional
Women's Foundation (BPW), established a loan program to assist
women in obtaining graduate degrees in business. Sears Exhibit

114 {Loan Fund for Women in Graduate Business Studies,
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Zligibility Criteria {(leaflet)). During the ensuing five years,
Sears provided BPW S300,000 in grants. Ig.

5. Again, in 1977, Sears' affirmative action program was
revised. This time Sears prepared a "Nationwide Affirmative
Action Plan Fformat Agreement” designed to be acceptable to Sears,
QFCCP, and G3A. This time Sears raised its 38 percent gcal Zor
women to 40 percent. Sears EZxnibiit 116 (Letter from Ray J.
Graham to Edward E. Mitchell, Director of Ceontract Compliance,
General Services Administration (Dec. 13, 1877) (discussing

nationwide AfZirmative Action Plan Format Agreement)). The 4C

L7

percent goal applied to each Sears facllity and to each Sears jc¢
roup except neon-<raditional craft-type jobs wnere the long-range
female goal was 20 percent.

Mandatorv Achievement of Goals in Management Positions

60. By 1979, the timecard MAG Plan, the increased iﬁtetest
cf women in manzgement careers, and the aggressive recruitment oI
women and mincorities into management training at Sears had
produced internal peools that were sufficlient to £ill checklist
cpenings at a faster pace. Thus, Sears Chairman Edward R.
Telling was able to annocunce twe important steps to strengthen
and expand the company's affirmative acticn program. Sears
Exhibit 23 (Letter from Edward R, Telling to Officers (Sept. 26,
1979), incorpeorated into Ssars, Roebuck ané Co. Checklist Manda-
tory Achievement of Goals Program 1872)), First, a new reguire-
ment was added tc the affirmative action program for checklist
emplovees--50 percent of all openings were reguired te be fille<

by women and minorities. Sears EZxhibit 23 (Sears, Roebuck and

67




- 31 -
Co., Checklist Mancdatory Achievement of Geals Program (138783)),
Seccnd, Sears formally included in the performance evaluation of

managers the follewing:

Z2ffectiveness in administering Equal Employ-
ment Opportunity (EEO) and Affirmative Action
(AA) policies along with achievement of gcals

set for the unit. This includes e2ffective-
ness in developing a positive organizaticnal
climate within which EEOQO and AA decisions
take place,

6. The motivation and training ©f managers to implement

affirmative action anc monitor the results has been a key element

a. Sears' Affirmative Action Newsletcer was first
published in April 1971 to infcrm and train managers in often
changing areas of afifirmative action. 1Its topics included
"interpretation of new EEOC rulings”; "suggesticons for improving
veur a2ffirmative action plan”; "evaluation of significant dis-
criminacicon cases"; "analyses of E.E.O, statistics"; "explana-
ricns of govermment legislation and Sears legal obligations"; and
"significant egual Cpportunity activities in Sears.,"” See, e.g.,
Sears Exhibit 25 at 1 (Sears, Roebuck and Co., Affirmative Ac:iion
Newsletter, Ne. 1 (apr, 9, 1971)).

b, In 1974, there was a serious recession. Despite
that, President Swift wrote to the Territorial Vice-Presidents,
warning them not to allow recession-induced recductions in force
to injure Sears' affirmative action efforts. Sears Zxnibit 1153
(Letter frem A. Dean Swift, President, to A.I. Davies,

Territorial Vice-President (Nov, 25, 1974)). Simultaneously,
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Sears conducted an audit of its exiscing affirmative acticn ang
equal pay affirmative action programs at each unit. At least 123
executives spent more than a year on this auditing project,.
c. From its beginning, Sears' affirmative action
praogram called for the monitoring of results at the local,
territerial, and naticonal levels. Under the MAG Plan, equal

ooportunity directors lccated in Sears’ major administrative
units monitored acherence =o MAG Plan requirements. These

directors had no authority to allow deviations from the MAG

W

lan. IZ cthe MAG Plan's reguirements had not been met in =z
particular unit and its manager found no one other than 3
gualified white male available éor a particular job, the manager
had to request a "deviation" from the Territorial Vice-Presiden:
and Personnel Director. Only they had the power to agprove
agplications for deviations and to do so they had to determine
that the reguest had been made in good faith. In 1975, a
"Reguest for Deviation from MAG Program Reguirements" form was
added tc the Affirmative Action Manual to insure that any such
request was documented znd properly approved or disapproved.
Sears Exhibit 112 (Sears, Roebuck and Co., Request for Deviaticn

rom MaG Program Reguiremenits (1973)).

™

é¢. In January 1978, when a new version of the affirm-
ative action manual was issued, Sears produced a2 slide presenta=-
tien £o emphasize the program and the mechanics of administaring
it. It was shown to unit managers and others in Sears' group
and zones whe had affirmative action responsibility.‘ Sears

Exhnibit 259 (Managing Sears Affirmative Acticn Plan).
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e, In 1979, Sears took another step to insure that
affirmative action was being properly implemented at all levels
of the companv., This affirmacive action certification program
reguired unit managers annually to review their unit's affirma-
tive action results 2nd to certify in writing that the plan was
peing fully and conscientiously administered. See extract from
Sears Ixhibit 23 (Affirmative Action Unit Certification Form).
£, Throughout the years 1973 shrough 1980, inclusive,
my staff and I continuously worked with Sears' territorial per-

scnnel directors and equal emplovment directsrs. Thev and their

n
'L

afZs were constantly in the field acdvising unit managers abcut
ccmpliance with company directives regarding aifirmative action
anc¢ their and the ccmpany's progress, problems, and solutions to
problems.
Tasts

62. As a personnel manager, operating superintendent, and
store manager, I had oversight responsibility for test admin-
istration and, on occasion, used test results in evaluating
2lplicants for emplovment.
a. Tests were but one element in thne evaluation

crocess and had lit:tle importance when compared to the personal

)

interview of the applicant and the review of the applicant's
personal history.

5. Test results were fraquencly ignored in faver ci
impressions gained in the interview. .

c. Regarding the tests and the manual, in practice t:s

only document used was the graph which was produced after the
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rest had been given, Regardless of what the tests or the manual
may sav, the graph displays different reccmmended scores for
males and females.

d. Tast results are usually ignored when there is an
aggrassive affirmative action program.

e. Tests were not particularly helpful in predicting
success on the job., I coften commented that I could throw darts
at a listing of applicants and achieve as gocd or better results,

£. At no time until the EEOC in this case implied tha=
the vigeor component of the Thurstone Temperament Scheduls favorsd
a "male style"” had the EZOC said anything cderogatory about any
Sears tests. No one with rthe EEOC mentiohed any such problem t3

me from 1968 through April 19, 1977 and, during those years, I

gspoke with the EEOC's tessting experts. SRS ciOmTarIY ¢ ceCdasor—

-

i i S e D -
-

SEFrT——resea.,, A5 snown by Sears Exhibit 46, which I have

examined for acecuracy, the EEOC made nc findings about Sears'
tests in Commission Decision No, 77-21.
Commission Sales and Affirmative Achion

§3. Women never were axcluded from commission sales posi-

tions at Sears. Since 1962, increasing the number of women in
commission sales has been part of Sears' affirmative action
program. In 1968, when the affirmative acticn program was Deing
formulated, unit manacers were asked how many females were
selling in big ticket or hard-line divisions, which female

employees would be able and willing to accept such positions, arn:
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whether any had requested them. Sears Exhibit 94 (Sears, Rcebuck
and Co., 1968 Questionnaire for the Develcpment cf the
Affirmative Action Program). Chanrges from non—-commission teo
ccmmissicn sales were required to be repcerted in the 1970 plan's
section on promeotions. Sears Exhibit 23 (Sears, Roebuck and Co.,
Affirmative Action Manual (Apr., 1970)). As I previocusly
menticned, in January 197., Sears revised the focrm from which
£50-1 repcorts were compiled and required that each unit repert
the n;mber of its male and female commission salespersons. 1In
~he 1272 manual and in every manual thereafter, long- and short-
range gozls were established for the movement of wecmen into
cemmission sales, and commission sales was specifically se: ferth
es an area of new hire cpportunities and of prometions to be
menitored. Sears ZIxhibit 23 (Sears, Réebuck and Co., Affirmative
Acticn Plans (1%72-1980)). 1In 1973 all Sears emplcyees were
provided a guestionnaire which asked whether they were interested
in other positions. Big ticket sales was one choice listed,
Sears Exhibit 23 (Sears, Rocebuck and Co., Affirmative Action
Questicnnaire (1973)). All Sears employees are infeormed about
Sears' "open door" policy and are advised to bring thelr concerns
and interests to management's attenticn. As I previously
menticned, as a stcre manager in the 1960s, I nired women as
ccmmission sales pecple and regularly encouraged existing
empleovees to discuss career opportunties., Prior to 1968 no wemen
employees ever voluntarily expressed any interest in, suggestead
cheir availability for, or inguired about ccmmission sales. They

had to be persuaded to take these jobs. Many store managers
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reported that they had interviewed every wcman in their stores
ané found not one who was willing to sell big ticket merchan=
dise. Other store managers reported that they had lost sales cdue
to their retention ¢f women who were poor commission

salespeople. They retained them to meet the strict numerical
reguirements of affirmative action at Sears. ©Of ccurse, the
recention of inadequate salespeople was not an affirmative acticn
reguirement but this demonstrated the importance that store
managers attached tc meeting their numerical affirmative action
goals.,

f-zual Pav and Affirmative Action

h

4. In the late 1960s and early 1970s, Sears re=-examined
retail unit compensation practices. In the summer of 1972, after
many months of preliminary work, Sears implemented an Egual Pay
Affirmative Action Plan for Retail Stores which examined pay Ior
retzil positicons and established a nationwide formula for
determining compensation in these positions. See Sears Exhibit
204, Each store manager recelved instructions and worksheets.
Territorial audit teams visited each unit to insure that
employees were properly compared and raises were made where
necessary. 1In 1974, Sears developed its "Egquitable Pay Package,”
a set of administrative procedures tc insure that there was

on of wage scalss to male and female emplcyees,

1]
r
-

uniform applic
see Sears Exhibit 205, and special teams visiced each Sears unit
to audit Sears' affirmative action program and its egquitable pay
program. Although compensation personnel had primary responsi-

bility for the equality of pay, I participated in the development
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of the standards and in the formula an¢ design of the auditing
mechanism. I also was involved in the monitoring of equal pay
programs £o0 assure adherence to the standards set by Sears. =
1976, Sears acopted an entirely new checklis: compensation syszs=
which it had developed with Hay Associates. This compensation
system had been arrived at during the 1974-1976 period when
affirmacive action was a key item on the agenda of all Sears
executives.

Gevermment Hinderance to Affirmative Action: Changing
Priorities, Policies, and Practices

65. From 1968 through 1980, Sears was hindered by the
government's inability to develop a consistent set of guidelinss
cencerning affirmactive action. The MAG Plan allowed Sears &tc
Dypass the goverment's inability or unwillingness to devise a
single, simple, consistent, and manageable program. GSA, to
whicn OFCC® had delegated its Sears responsibilities, studiec =:e
MAG Plan for 18 mecnths., In early 1978, GSA approved it. Sear:z
Exhibit 118 (Letter from Edward E. Mitchell, Director, Contracs:
Compliance Division, General Services Administration teo Weldecn .
Reougeau, Director, Office of Federal Contract Compliance Prc-

grams, Department -of Labor (Jan. 3, 1978} ). ORICD _puoreesesmnd

5

e i e ——— - IR S .
etk ES NG Simultanecusly, the EECC was allesging

that Sears was practicing discrimination agains:t women and

minorities throuch decentralized, subjective decision making.
66, The problems of conflicting governméntal agency

positicns and their inability to agree were worsened by con-

£licting federal statutory and enforcement prioritcies. Thess

T4
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nreblems affected each Sears unit manager each time a jod opening
occurced,

a. During the five vear pericd frcm 1968 through 1972,
Sears, as a government contractor, had an affirmative action
program for members of minority groups as well as women. That
program was audited by the OFCCP's agent GSA. In 1972, the EEOQC
Decame the enforcement agency for Title VII, which prohibits
discrimination cn the basis of race, color, religion, and
national origin, as well as sex.

. The Vietnam war was still underway and by August,
1972, Sears had added a survev of Vietnam vetsrans to its
Affirmative Action Manual and recorded the number of full- zand
part-time veteran emplovees by race and sex. Sears Exhibic 23

(Sears, Roebuck and Co., Vietram Era Veterans Emplovment Summarv,

Aaffirmative Action Manual (Aug. 1972)). This, too, complied with
goverrment directives. For a number of vears the govermment had
encouraged private employers and government contractors to
provide employment preference for Vietnam veterans., State
employment offices provided them a preference and, by 1974, the
gevernment had required private employers to provide employment
preferences to Vietnam veterans. See Vietnam Era Veterans

Read justment Act of 1974, 38 U,S5.C. §§ 219 et sec. In 1976, in
response to newly-promulgated regulations administering the
Vietnam Era Veterans Act, Sears instituted a Zformal affirmative
action plan for Vietnam veterans. Sears Exhibit 24B (Sears,
Roebuck and Co., Affirmative Action Manual, Vietnam Veterans

Section (1976)}).
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c¢. Since 1947 =-- long befcre the proliferation o
emplovment preferences -- Sears has voluntarily assumed a policy

ng people with disabilities. In 1273, Congress

)=

employ

(g [

o]
required government contractors to implement affirmative action
plans for the physically and mentally handicapped. Rehabilita-
rion Act of 1973, 29 U.8.C. 793. Thus, Sears was required to
adopt and follow another affirmative action plan, this one
cdevoted to the hiring and promotion of the handicapped.

67. The Age Discrimination in Employment Act of 1967, 29

U.5.C. §§ 621 et seq. (1967), especizlly its 1978 Amendment which

axtended protecticon to age 70, further conflicted with Sears'
Srogram to promote women and minorities., Sears estimated that a
third of its age-eligible employees would continue in its
employment if Sears' mandatory retirement age of 63 were to be
eliminated. 1In fact, more than double that number chose to
continue as employees after Januacsy 31, 1978, The resulting loss
of openings for new hires and promotions put one more government
priority in direct conflict with affirmative action efforts for
women and minorities,

68. Despite these conflicts, EEOC representatives recﬁg-
nized Sears' achievements. Commissicner Colsteon A. Lewis, tha-
only black member of the EEQCC, cast the dissenting vote agains:
the vpotes of the two Commissioners who decided to issue
Commissicn Decision No. 77=2l. Regarding Sears' belief that it
led the incdustry in affirmative action he was quoted as saving,
"Sears has the best damn affirmative action program of any

company in the country." dlater ap acrhing General-Gounsel—oi—tire
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EEOC was quoted as writing that "Sears has been in the vanguard
of voluntary affirmative action since 1974 and, with respect to

minorities, possibly as early as 1969." EEOC Discovers Its

Investigation of Sears Is So Flawed, It Should Settle and Not

Sue, Employment Relations Report, Vol. 1, No. 15 (Aug. 1, 1979).
69. 1In 1974, the EEOC announced standards for affirmative
action programs:

The essence of your Affirmative Action
Program should be:

° Establish strong company policy and
commi tment.

° Assign responsibility and authority for
program to top company official.

° Analyze present work force to identify
jobs, departments and units where minorities
and females are underutilized. :

® Set specific, measurable, attainable
hiring and promotion goals, with target
dates, in each area of underutilization.

° Make every manager and supervisor
responsible and accountable for helping to
meet these goals.

® Re-evaluate job descriptions and hiring
criteria to assure that they reflect actual
job needs.

® Find minorities and females who gualify
or can beccme gualified to £ill goals.

® Review and revise all employment
procedures to assure that they do not have
discriminatory effect and that they ‘help
attain goals.

° Focus on getting minorities and females
into upward mobility and relevant training
pipelines where they have not had previous
access.

® Develop systems %o monitcr and measure
progress regularly. If results are not
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satisfactory to meet goals, f£ind out why, and
make necessary cnanges.

Sears Exhibit 263 (EEOC Guidebook: Affirmative Action and Egual
Tmployment, Vol. I at 3 (Jan. 1974)), Sears' program had met

rhese standards before the EEDC formulated =hem.

70, This EEQC Guidebook set forth the EECC's test for

measuring an affirmative action program:

most important measure of an

Tha
irmative Action Program is its RESULTS,

a= e
AL o

Excensive efforts ta develop procedures,
analyses, data collection systems, report
forms and fine written policy statements are
meaningless unless the end product will be
measurable, vearly improvement in hiring,
training and promotion of minorities and
females in all parts aof vour organization.

Just as the success of a program to
increase sales is evaluated in terms of
actual increases in sales, the only realistic
basis for evaluating a program to increase
cpportunity for minorities and females is its
actual impact upon these persons.

Id. {(emphasis in original).

71. As Sears Director, Egual Opportunity, I attempted t2
demonstrate Sears' affirmative action record of steady progress
to the Commissicners before the Commission Decision was issued.
I participated in the predetermination settlement discussions
anéd, ¢n March 1, 1977, I made a2 lengthv slide presentation to tha
Commissioners., In my presantation, I traced Sears' actions and
crogress and urged the EEOC not to deal with Sears as it would
witzh the most recalcitrant corporation in the United $tates, but

instead to recognize it as a working madel of what affirmative

action is all about.
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72. Despite the Commission's refusal then and now to
recognize what Sears has done, our numpers tell our story. In
1966, wcmen were 20.8 percent of Sears' officials and managers;
in 1980, tney were 37.8 percent. In 1966, women were 19.2
percent of Sears' professicnals; in 1980, they were 48.7
percent. Sears Exhibit 93 at 58 (Sears, Roebuck and Co., 1980
annual Report (198l)). Despite substantial reductions in the
number of Sears' officials and managers, the pé:centage of women

;

in those ranks continued to grow. Id.; see alsc Sears Exnibit 32

[&]

(ZE0=1 Reports (Companywide) 1970-1980). Since the adoption of
the 1979 checklist MAG plan, the percentage of promotions
received bv checklist women has exceeded their percentage of the
checklist workforce. Of course, checklist wnite males have
received a lower percentage of promotions than their percentage
of the checklist workforce. Sears Exhibit 33 (Sears Checklist
MAG Summary 1980 and 198l). The percentage cf women in
management jobs a:t Sears is almost cne and a half times greater

than is their percentage in the civilian labor force. 3Sears

Exhipit 93 at 58 (Sears, Roebuck and Cc., 1580 Annual Report

. Minority officials and managers within Sears increased
Erom 1.4 percent in 1966 to 11.4 percent by 198l. Sears Exnibic
93 at 58 (Sears, Roebuck and Co., 1980 Annual Report (1981)).
Since the adeption of the ched¢klist MAG Program, the percentage
¢ promotions received by members of minoricty groups has exceedel
their percentage of the checklist workforece. Sears Exhibit 33

(Sears Checklist MAG Summary 1980 and 198l). Between 1566 and
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1981, minority professicnals at Sears increzased from 1.7 percent
zo 13.1 percent, In timecard jobs during these years, minority
tecnnicians rose from 3.3 percent to 23.5 percent, minority
office and clerical workers from 5.8 percent to 20.7 percent, and
minority craftworkers from 6.4 percent to l7.1 percent. Sears
Zxhibit 93 at 58 (Sears, Roebuck and Co., 1980 Annual Repor:
(1981},

74, When I began as Egual Opportunity Direcror in 1968,
women were approximately 8 percent of the commission sales
workforce. By 1980, women were 27.8 percent. Sears Exhibit 6&D
(Female Composition of Total Commission Sales Workforce by
Territory and Year). rom 1973 to 1980, wcmen's sh&re of hires
and promoticns into commission sales grew steadily: . 13.8 percent
in 1973, 27.2 percent in 1974, 36.6 percent in 1975; 34,5 percent
in 1976, 39.4 percent in 1977, 44.% percen:'iﬂ 1978, 45.2 percent
in 1978, and 42.6 percent in 1980. 1Id.

75. Sears has spent a massive amount of time, money, and
energy promoting and achieving equal employment opportunity. The
total amount probably exceeds $100 million. By 1977, the Company

had spent more than $20 million on the administrative costcs of

;

intaining its aff€irmative action program=--on st2ff, redrultment

rograms, program develcopment, and data processing svstems alone.

a0
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t SWwifr tol@-Sears' executives

shat when Sears wanted to acccmplish scomething, it always used

numbers to track its progress. These numbers tell the success of

Sears' ecual employment and affirmative action storv. .

2 Sk

Ravy J./Griham .
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o and subscribed before
‘n day of. ,".:‘.’4-'-:;.-15,1 , 1985,
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