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The employment of few minorities and others in protected classes, in itself, is not a
violation of the FH Act or the ECOA. However, employment of few members of

protected classes in lending positions can contribute to a climate in which lending.

discrimination could occur by affecting the delivery of services.

Therefore, lenders might consider the following steps, as appropriate to their
institutions: g

®  Advertising lending job openings in local minority-oriented publications;
® Notifying prédominantly minority organizations of such openings;

® Secking employment referrals from current minority employees, minority real
estate boards and local historically minority colleges and other institutions that
serve minority groups in the community; and ‘

e  Seeking qualified independent fee appraisers from local minority appraisal
organizations. '

Similar outreach steps could be considered to recruit women, persons with disabilities,

and other persons protected by the FH Act and the ECOA.
E

What is the role of the guidelines of secondary market pﬁrchasers and private
and governmental loan insurers in determining whether primary lenders practice
lending discrimination? ' o

Many lenders make mortgage loans only when they can be sold on the secondary
market, or they may place some loans in their own portfolios and sell others on the
secondary market, The principal secondary market purchasers, Federal National
Mortgage Association ("Fannie Mae") and Federal Home Loan Mortgage Corporation
("Freddie Mac"), publish underwriting guidelines to inform primary lenders of the
conditions under which they will buy loans. For example, ability to repay the loan is
measured by suggested ratios of monthly housing expense to income (28%) and total
obligations to income (36%). However, these guidelines allow considerable discretion

_on the part of the primary lender. - In addition, the secondary market guidelines have

in some cases been made more flexible, for example, with respect to factors such as
stability of income (rather than stability of employment) and use of nontraditional

‘ways of establishing good credit and ability to pay (¢.g., use of past rent and utility

payment records). Lenders should ensure that their loan processors and underwriters
are aware of the provisions of the secondary market guidelines that provide various
alternative and flexible means by which applicants may demonstrate their ability and .

_ willingness to repay their loans, Fannie Mae and Freddie Mac not infrequently

purchase mortgages exceeding the suggestedlratios,' and their guidelines contain
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detailed discussions of the compensating factors that can justify higher ratios (and
which must be documented by the primary lender). ' _

A lender who rejects an application from an applicant who is a member of a protected
class and who has ratios above those of the guidelines and approves an application
from another applicant with similar ratios should be prepared to show that the reason
for the rejection was based on factors that are applied consistently without regard to
any of the prohibited factors. .

These same principles apply equally to the gﬁidelines of private and governmental
loan insurers.

What criteria will be employed in taking enforcement actions or seeking remedial
measures when lending discrimination is discovered?

Enforcement sanctions and remedial measures for lending discrimination violations
vary depending on whether such sanctions are sought by the appropriate federal
financial institutions regulatory agencies, DOJ, HUD or other federal agencies
charged with enforcing either the ECOA or the FH Act. The following discussion
sets out the criteria typically employed by the federal banking agencies (i.e., OCC,

" OTS, the Board and FDIC), NCUA, DOJ, HUD, OFHEO, FHFB and FTC in

determining the nature and severity of sanctions that may be used to address
discriminatory lending practices. As discussed in Questions 8 and 9, above, in certain

situations, the primary regulatory agencies will also refer enforcement matters to
HUD or DOJ.

. The federal banking agencies:

The federal banking agencies are authorized to use the full range of their enforcement

authority under 12 U.S.C. § 1818 to address discriminatory lending practices. “This
includes the authority to seek: ' ‘

e Enforcement actions that may require both prospective and retrospective relief;
and '

e Civil money penalties ("CMPs") in-varying amounts against the financial
institution or any institution-affiliated party ("IAP") within the meaning of 12
U.S.C. § 1813(u), depending, among other things, on the nature of the violation
and the degree of culpability.

In additién to the above actions, the fedéral banking agencies may also take removal
and prohibition actions against any IAP where the statutory requirements for such
actions are met. o




